perspective of the remedies Congress sought to provide to meet the problems that necessitated the legislation. Its main foci are the statute's enforcement provisions and their early implementation, an aspect of the history of the statute that has not been fully considered in relation to section one, the provision that has received the most scholarly attention. ' The occasion of this study is the Supreme Court's reconsideration of Runyon v. McCrary' in Patterson v. McLean Credit Union. 8 The specific question the Court will decide is whether the Civil Rights Act of 1866 provides remedies for private acts of racial discrimination which violate the right to contract secured by section one of the statute. Runyon held that it does. The Court will decide whether to restrict the scope of the Civil Rights Act to discriminatory state action. The basis of the Court's reconsideration appears to be a question of legislative intent: whether the framers intended the statute to protect civil rights from discriminatory state action alone, or from private discrimination as well. This Comment concludes that, if the intent of the legislative framers and the interpretation given the statute by the federal judges and legal officers who were charged with enforcing it on its enactment are dispositive, then Runyon was correctly decided.
This history will show that interpretations of the Civil Rights Act of 1866 as limited to state action are anachronistic and historically incorrect because the framers did not intend, and probably could not have intended, to legislate within a concept of state action. 9 This conclusion follows from the constitutional and legal doctrines within which the framers legislated in 1866 to enforce civil rights, from the nature of the civil rights violations which confronted them, and from the remedies they provided in the Civil Rights Act of 1866 to enforce civil rights directly in the federal courts.
-This Comment will explain the constitutional doctrines of American federalism-known as dual sovereignty-state sovereign immunity, and the general rules of equity relating to injunctions, the remedy Congress would have had in mind if it had intended to protect against discriminatory state action as we understand the doctrine today.
This explanation will show that in 1866 legal doctrine restricted Congress to enforcing rights against private individuals. Congress did not have 6 . The most comprehensive and systematic study of civil rights enforcement during reconstruction was published only recently. R. KACZOROWSKI [Vol. 98: 565.
Enforcement Provisions authority directly to enforce rights against the states. Rather than excluding private individuals, Congress expanded the scope of civil rights by adding state officials within its provisions. Moreover, Congress could enforce only rights secured by the Constitution and laws of the United States, and it could provide for their enforcement only in federal courts. Congress had no authority to compel state officials to enforce federal rights or to perform federal duties. Nor did Congress have authority to enforce rights conferred by the states or to interfere with state enforcement of any rights, whether secured by the Constitution or conferred by the states.
Moreover, Congress could not enforce even federal rights directly against state officials because the officials were immune from civil suit. Even apart from sovereign immunity, the equitable rules relating to the remedy of injunction would have barred its use as a means of restraining state officials from enforcing discriminatory state laws and from the discriminatory administration of impartial laws. Constitutional doctrines and legal rules in 1866 would not have provided the framers with the notion of a state action limitation on Congress' authority to enforce civil rights. Nor would they have suggested to the framers the dichotomy between state action and private action. These doctrines and rules as the framers understood and used them in enacting the Civil Rights Act of 1866 point to one conclusion: that the framers intended to exercise plenary authority to enforce civil rights by conferring jurisdiction on the federal courts to give direct relief to victims of civil rights violations.
I. THE THIRTY-NINTH CONGRESS' UNDERSTANDING OF ITS POWER

TO ENFORCE CIVIL RIGHTS
The controversial issue that confronted Congress in its efforts to secure civil rights in 1866 was not whether national civil rights enforcement should extend to private individuals or be limited to eliminating discriminatory state laws, but whether Congress had any authority to secure civil rights in any manner at all. Since the states had been the traditional guardians of fundamental rights, Republicans had to find an explicit or an implied constitutional delegation of authority to secure such rights before Congress could legislate to protect and enforce the civil rights of Americans.
Congressional proponents of the Civil Rights Act of 1866 found constitutional authorization to enforce civil rights in the Thirteenth Amendment. The Thirteenth Amendment abolished slavery. As the quotation at the beginning of this Comment indicates, the framers insisted that this Amendment delegated to Congress as much authority to secure the freedom established by its abolition of slavery as Congress previously had possessed to secure the property right of slaveholders in their slaves. The
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The Yale Law Journal framers specifically relied on the United States Supreme Court's interpretation of the constitutional provision that secured the personal property right of slaveholders in their slaves as authority for their view of Congress' plenary power to secure the personal rights of the slaves emancipated by the Thirteenth Amendment. This constitutional provision was the fugitive slave clause:
No person held to Service or Labour in one State under the Laws thereof, escaping into another, shall in Consequence of any Law or Regulation therein, be discharged from such Service or Labour; but shall be delivered up on Claim of the Party to whom such Service or Labour may be due." 0 The United States Supreme Court declared in 1842 that it should interpret this provision "in such a manner, as, consistently with the words, shall fully and completely effectuate the whole objects of it."" In an opinion written by Justice Joseph Story, the Court acknowledged that this clause was a negative prohibition on the states, but nonetheless held that this "clause manifestly contemplates the existence of a positive, unqualified right on the part of the owner of the slave, which no state law or regulation can in any way qualify, regulate, control, or restrain."' 2 The clause also "implies a guaranty-and a duty," namely, a duty to permit slaveowners to use the courts as a guaranty of the property right. 13 Story concluded that, "If, indeed, the Constitution guarantees the right, and if it requires the delivery upon the claim of the owner (as cannot well be doubted), the natural inference certainly is, that the national government is clothed with the appropriate authority and functions to enforce it.' 4 Story then wrote a passage that was quoted in Congress by the Chairman and a member of the House Judiciary Committee in support of Congress' authority to enact the Civil Rights Act of 1866. In this passage Justice Story laid down several principles of constitutional interpretation: that the constitutional recognition of a right delegated to Congress plenary authority to enforce it; that the states could not be compelled to enforce the constitutional right; and that the constitutional recognition of the right imposed on the national government the sole duty and conferred plenary authority to enforce it:
The fundamental principle, applicable to all cases of this sort, would seem to be, that where the end is required, the means are given; and where the duty is enjoined, the ability to perform it is contemplated 10. U.S. CONST. art. IV, § 2, cl. [Vol. 98: 565 to exist on the part of the functionaries to whom it is entrusted. The clause is found in the national Constitution, and not in that of any state. It does not point out any state functionaries, or any state action to carry its provisions into effect. The states cannot, therefore, be compelled to enforce them; and it might well be deemed an unconstitutional exercise of the power of interpretation, to insist that the states are bound to provide means to carry into effect the duties of the national government, nowhere delegated or intrusted to them by the Constitution. On the contrary, the natural, if not the necessary conclusion is, that the national government, in the absence of all positive provisions to the contrary, is bound, through its own proper departments, legislative, judicial, or executive, as the case may require, to carry into effect all the rights and duties imposed upon it by the Constitution. 5 The concurring and dissenting opinions of Chief Justice Taney and Justices Thompson, Wayne, Daniel, and McLean all affirmed the holding that the constitutional prohibition against state interference with the rendering up of fugitive slaves recognized and secured an affirmative property right of the slaveholder in his slaves, and that this delegated to Congress plenary if not exclusive authority to protect and enforce the property right directly and independently of the states against private individuals, notwithstanding state laws to the contrary. 6 The Court consistently affirmed its interpretation of this constitutional provision.1
7
The framers' theory of the Thirteenth Amendment was much broader than the "badges of slavery" concept expressed by the United States Supreme Court in 1968.1 Since they understood the original Constitution to delegate to Congress plenary authority to enforce the master's absolute personal right of property in his slave, the framers interpreted the Thirteenth Amendment as a delegation of plenary authority to enforce the freedmen's absolute rights as free men. negative prohibition of slavery as an affirmative guarantee of liberty to all Americans. Thus, when Senator Lyman Trumbull introduced his Civil Rights Bill to the Senate, he explained that in abolishing slavery, the Thirteenth Amendment "declared that all persons in the United States should be free. This measure is intended to give effect to that declaration and secure to all persons within the United States practical freedom. '21 Trumbull and other Republicans in both Houses of Congress interpreted the liberty guaranteed by the Thirteenth Amendment as the status and fundamental rights of freemen, the rights to life, liberty, and property and all the rights that follow from these. 22 They equated this status and these rights with the status and rights of United States citizenship. 2 Although Republicans believed that an exact enumeration of the specific rights incident to the generic rights to life, liberty, and property was impossible, 24 they did enumerate some of these specific rights in section one of the Civil Rights Act of 1866. The rights they specified mirrored the civil rights deprivations they were trying to remedy: the economic rights to contract and to property, the means necessary to enforce these rights in the courts, and the right to governmental protection of persons and property. The enumeration of these rights was not only a direct response to conditions in the South, it was also an expression of the framers' understanding of the rights essential to political and economic freedom and individual autonomy. Because the framers believed that the Constitution and, with the passage of the Civil Rights Act, the laws of the United States secured to Americans the status and fundamental rights of free men as the status and rights of United States citizenship, the framers understood United States citizenship to be primary and state citizenship to be subordinate to and derivative of United States citizenship. 25 The consequences of this constitutional theory on American federalism were revolutionary. 2 To be a citizen of the United States carries with it some rights; and what are they? They are those inherent, fundamental rights which belong to free citizens or free men in all countries, such as the rights enumerated in this bill, and they belong to them in all the States of the Union. 2 In other words, the citizen possessed these rights independent of state law. Senator Trumbull insisted "that the federal government has authority to make every inhabitant of Pennsylvania a citizen, and clothe him with the authority to inherit and buy real estate, and the State of Pennsylvania cannot help it." 33 Congressman William Lawrence, a member of the House Judiciary Committee which was responsible for the civil rights bill in the House of Representatives, explained section one in the same way:
There are certain absolute rights which pertain to every citizen, which are inherent, and of which a State cannot constitutionally deprive him. But not only are those rights inherent and indestructible, but the means whereby they may be possessed and enjoyed are equally so. . . .Every citizen, therefore, has the absolute right to live, the right of personal security, personal liberty, and the right to acquire and enjoy property. These are rights of citizenship. As necessary incidents of these rights there are others, as the right to make and enforce contracts, to purchase, hold, and enjoy property, and to share the benefit of laws for the security of person and property. 4 The Civil Rights Act of 1866 conferred these absolute rights of citizenship, and all citizens possessed these rights, in the words of section one, "any [state] law, statute, ordinance, regulation, custom, to the contrary notwithstanding."
Third, in guaranteeing that all United States citizens would enjoy the enumerated rights and immunities as white citizens enjoyed them, section one prohibited the states from discriminating on the basis of race in regulating the exercise of these rights. Although the states could no longer deprive citizens of these rights, the framers intended that the states retain [Vol. 98: 565. their authority to regulate the exercise and enjoyment of civil rights. 35 Section one therefore conferred citizenship and some of the rights of United States citizenship in a way that permitted the states concurrent authority to regulate impartially the exercise of these rights.
If the Civil Rights Act had made a blanket grant of the specified rights to all citizens, the grant would have voided state laws regulating the manner in which they were enjoyed and exercised. State regulations based on sex, marital status, age, and mental disability, which the framers and legal authorities on which they relied considered reasonable and legitimate discriminations, would have been abolished if the Civil Rights Act had conferred the right unconditionally." 8 The framers wanted to avoid this result." They succeeded by providing that all citizens shall have the same enumerated rights "as [are] enjoyed by white citizens." 8 Consequently, the framers of the Civil Rights Act intended to preserve concurrent state jurisdiction over civil rights.
II. THE THIRTY-NINTH CONGRESS' UNDERSTANDING OF THE LIMITS ON ITS POWERS
The framers' scheme of concurrent jurisdiction over civil rights has been misinterpreted. Scholars 
As a New York Evening Post editorial noted:
Congress does not say in this bill by what rules evidence shall be given in courts, by what tenure property shall be held, or how a citizen shall be protected in his occupation. It only says to the states, whatever laws you pass in regard to these matters, make them general; make them for the benefit of one race as well as another. N.Y. Evening Post (n.d.) (collected in Scrapbook on the Civil Rights Bill 32 (E. McPherson ed., n.d.) in Edward McPherson Papers (collection available in Library of Congress)). The original version of section one did not contain the words "as is enjoyed by white citizens." It simply stated that inhabitants of the states shall have the same enumerated rights. This clearly was a grant of absolute rights. The House amended the bill by changing inhabitants of the states to "citizens of the United States," and by adding the clause referring to white citizens. CONG. GLOBE, supra note 1, at 1115 (Rep. Wilson). Wilson explained that the change to United States citizens was intended to confine the operation of the bill "to citizens of the United States, instead of extending it to the inhabitants of the several states, for there seems to be some doubt concerning the power of Congress to extend this protection to such inhabitants as are not citizens." The other words were added without a single comment. Moreover, Senator Trumbull reported that he and the members of the Senate Judiciary Committee regarded the addition of "as is enjoyed by white citizens" as "superfluous." Indeed, he said:
I do not think they alter the bill. I think the bill would be better without them, but they have been adopted by the House of Representatives. We did not think they altered the meaning of the bill; and we did not think it worth-while to send the bill back just because those words were inserted by the House. Civil Rights Act a state action interpretation." Nineteenth century doctrines of constitutional law and American federalism strongly suggest that it is anachronistic to interpret the statute and the debates leading to its enactment in terms of our understanding of the doctrine of state action. The framers would not have understood the dichotomy between state action and private action as a limitation on Congress' authority to enforce civil rights as we understand this dichotomy today.
The fugitive slave clause cases are again important because they provided the framers with their understanding of the scope of Congress' authority to provide remedies for the violation of constitutionally secured rights. Prigg had held that Congress could compel enforcement of the constitutionally-guaranteed property right of slaveholders only through the federal courts and only by federal officials. Some question exists whether the majority held that the states were excluded from enforcing this right."' The better view appears to be that a majority did not agree with Story that the authority to enforce that right was exclusively Congress'. 4 1 In any case, the Court later permitted the states, indirectly and voluntarily, to assist slave owners in enforcing their constitutionally-secured property right through the exercise of their police powers. 2 Nonetheless, it reaffirmed on the eve of the Civil War the Court's holding in Prigg "that the Federal Government, under the Constitution, has no power to impose on a State officer, as such, any duty whatever, and compel him to perform it." '43 Consequently, Congress' power to enforce and protect constitutionally-secured rights did not include the power to compel or to prohibit state action in regard to such rights. This constitutional doctrine of congressional authority to secure constitutional rights is just the opposite of the theory of congressional authority to enforce civil rights under the doctrine of state action.
This doctrine of congressional remedial authority was the product of mid-nineteenth century theories of federalism, including dual sovereignty, sovereign immunity and separation of powers. The Supreme Court explained dual sovereignty in 1858 as a federal system in which the national and state governments were distinct sovereignties that acted independently of one another: [Vol. 98: 565.
Enforcement Provisions
[T]he powers of the General Government, and of the State, although both exist and are exercised within the same territorial limits, are yet separate and distinct sovereignties, acting separately and independently of each other, within their respective spheres."" This notion remained strong through the nineteenth century. The Supreme Court emphasized "the distinct and independent character of the two governments" in 1871:
In their laws, and mode of enforcement, neither is responsible to the other. How their respective laws shall be enacted; how they shall be carried into execution; and in what tribunals, or by what officers; and how much discretion, or whatever any at all shall be vested in their officers, are matters subject to their own control, and in the regulation of which neither can interfere with the other. 4 5
Not only did this mean that Congress could not legislate directly to compel or restrain state action, but also that the courts of one sovereignty were "far beyond the reach of the other."
'46
The doctrine of sovereign immunity reinforced the concept of national and state governments as independent sovereignties. The general rule of sovereign immunity in the nineteenth century was that a state could not be sued unless it consented to be sued. 47 This immunity protected state officers when they were sued in their official capacity for acts committed under lawful authority. 4 However, state immunity did not protect state officers from suit if the act for which they were being sued was unlawful or was pursuant to an unconstitutional statute 49 and was ministerial in nature. 50 In such cases the act of the state officer was not the act of the state because the state could not act unlawfully. Consequently, state officers could only be sued in their capacity as private individuals."' These rules of sovereign immunity were not a matter of federal comity alone. Immunity from civil suit largely stemmed from the principle of the separation of powers. 5 2 Although the actions of the legislative and execu- 
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The Yale Law Journal tive branches of government were "in proper cases" subject to review by the courts, neither branch could be compelled or "restrained in its action by the judicial department." 5 The Court elaborated the principle underlying this rule in explaining the limited scope of the equitable remedies of mandamus and injunction in suits against public officials:
An officer to whom public duties are confided by law, is not subject to the control of the courts in the exercise of the judgment and discretion which the law reposes on him as a part of his official functions. Certain powers and duties are confided to those officers, and to them alone, and however the courts may, in ascertaining the rights of the parties in suits properly before them, pass upon the legality of their acts, after the matter has once passed beyond their control, there exists no power in the courts, by any of its processes, to act upon the officer so as to interfere with the exercise of that judgment while the matter is properly before him for action. The reason for this is, that the law reposes this discretion in him for that occasion, and not in the courts. 54 Although the case in which this rule was explained involved the power of the federal courts to compel or restrain the actions of federal executive officers, the same principles applied to state governmental officers. One difference, however, was that a federal court could issue the writ of mandamus to a state officer only to execute a prior judgment of the court and only to compel a ministerial act by the performance of which alone the plaintiff's remedy could be effectuated. 55 Since the enforcement of most statutes required an exercise of discretion, rules of sovereign immunity made injunctive relief unavailable in 1866 as a federal remedy for the victims of civil rights violations committed by state officers.
Moreover, the general rules of equity virtually eliminated the injunction as a device to prohibit state officers from violating civil rights, whether by enforcing discriminatory statutes or by administering state law in a racially or politically discriminatory manner. As an equitable remedy, the injunction was available only if there was no adequate remedy at law. 5 
W. KERR, A TREATISE ON THE LAW AND PRACTICE OF INJUNCTIONS IN EQuITY 3, 19
(1871). The long-standing requirement that there be no adequate remedy at law before an injunction will issue reflects the extraordinary nature of the equitable remedy.
[Vol. 98: 565 constitutional rights. 5 7 Consequently, injunctive relief would not have been available to enforce civil rights against state action, because claimants would not have been able to satisfy the "inadequate remedy at law" requirement. Moreover, the injunction in the nineteenth century was a remedy restricted to the protection of property rights and rights of a pecuniary nature; it was not available to protect other personal and civil rights."B In light of these rules, the framers would not have thought injunctions to restrain state officers from violating civil rights a suitable remedy.
Indeed, noticeably absent from the remedies Congress incorporated into the Civil Rights Act is injunctive relief, the remedy one would have expected to find had the framers intended merely to remove legal disabilities under a state action conception of federal civil rights law. The framers, bound by stricter rules of federalism, sovereign immunity and equity than those of today, would not have thought to provide injunctive relief against the enforcement of discriminatory state action as a remedy for the enforcement of civil rights. Moreover, most civil litigation was suits between private parties. Consequently, a party whose civil rights were infringed by individuals or corporations acting under color of law would sue the individual or corporation, not the state. 59 It is not surprising, therefore, that suits against state officers for injunctive relief were rare until the end of the nineteenth century. Legal treatises written on injunctions and the law of equity as late as the 1880's gave such actions only cursory attention, usually in a paragraph with citations to only a few decisions. 60 The rules regarding civil actions against state officials were imprecisely reported, reflecting the treatise writers' lack of familiarity with the subject and its relative unimportance to them. It was not until the 1890's that treatises gave more than passing attention to the subject."' No one in the debates suggested that an injunction was the proper remedy to enforce the rights Congress was attempting to secure. That the framers did not even consider injunctive relief evinces their understanding that this writ could not issue from a federal court to enjoin state officials from violating civil rights. Because established rules of constitutional law prohibited Congress from compelling state officials to perform federal duties, such as enforcing rights secured by the Constitution and laws of the United States, the framers would have understood that, had they attempted to confer a right to equality in state-conferred rights, citizens would not have been able to enforce this right directly in federal courts. The only remedy Congress could have authorized was the indirect remedy of appeal to the United States Supreme Court. 2 Furthermore, there was no general federal question jurisdiction in the federal courts until 1875. Therefore, individuals would not have been able to bring a civil action in federal court to void discriminatory state statutes or to enjoin their enforcement unless Congress expressly conferred the right to do so. Congress did not confer this remedy. Individuals thus would have been powerless to enforce their section one rights directly in the federal courts had the Civil Rights Act merely conferred a right to nondiscriminatory state laws and legal process.
Moreover, had Congress intended merely to remove legal disabilities in state law one would expect the statute to have said so clearly, which it does not. 3 Indeed, had the statute merely conferred a right to equal rights under state law, the only remedy available in 1866 for its violation would 63. The Fourteenth Amendment expressly prohibits states from infringing the privileges and immunities of United States citizens and from denying to all persons due process and equal protection of the law. U.S. CONsT. amend. XIV, § 1. The proposed amendment was adopted by the same Congress that enacted the Civil Rights Act. However, the prohibitory language of the amendment was not reported to Congress until April 30, 1866, well after Congress had adopted the statute on March 15 and then enacted it over the President's veto on April 9, 1866. B. KENDRICK, THE JOURNAL OF THE JOINT COMIrrrEE OF FIFTEEN ON RECONSTRuCFION 303 (1914) . Indeed, the Joint Committee did not even consider such language until April 16. Id. at 294-97. This suggests that Congress was not thinking exclusively in terms of state action when it framed and adopted the Civil Rights Act of 1866. Congress adopted the prohibitory language of the Fourteenth Amendment to make it self-executing. See Kaczorowski, Revolutionary Constitutionalism, supra note 9, at 914. The amendment is selfexecuting in the sense that a party could raise the constitutional claim in a state court, which would be required to bring state law into conformity with the amendment. However, the framers' understanding of constitutional prohibitions against state infringements of fundamental rights was derived from Prigg v. Pennsylvania which held that such prohibitions against the states constituted an affirmative recognition of absolute rights which delegated to Congress plenary authority to enforce them. Therefore, constitutional doctrine as the framers understood it suggests that state action interpretations of the fourteenth amendment are incorrect. Legislation adopted by Congress in 1870 and 1871 to enforce the fourteenth amendment and the history of civil rights enforcement by the Department of Justice in the federal courts from 1866 to 1873 show that the Thirteenth and Fourteenth Amendments were uniformly interpreted by the three branches of the national government as conferring plenary authority on the government to enforce civil rights. It was not until the Supreme Court's interpretation of these amendments in 1873 that they were more narrowly interpreted in a federal court. See R. KACZOROWSKI, supra note 6; Kaczorowski, Revolutionary Constitutionalism, supra note 9; Kaczorowski, To Begin the Nation Anew, supra note 9.
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have been appeal to the United States Supreme Court from the highest court of the state. 4 Yet, the framers rejected the insistence of opponents that a writ of error or certiorari was the proper remedy for the violation of the constitutional rights they intended to secure."
The framers of the Civil Rights Act of 1866 legislated within these rules of equity, of constitutional construction, and of sovereign immunity. These rules indicate that the framers did not think in terms of a state action limitation on Congress' authority as we understand this constitutional doctrine. It is hence anachronistic to interpret the Civil Rights Act in terms of our understanding of the doctrine of state action. Constitutional doctrines in 1866 make it unlikely that the framers would have understood congressionally-enforceable civil rights as a right to equality in state-conferred rights. Indeed, the doctrines would have led the framers to believe that Congress was prohibited from legislating directly to compel state and local officers to enforce, or to refrain from violating, rights secured by the Constitution. The only certain federal remedy for the violation of a right secured by the Constitution by a state officer's enforcement of an unconstitutional statute was the indirect and inefficient remedy provided in section 25 of the Judiciary Act of 1789, appeal to the United States Supreme Court. The framers expressed their intention to provide more effective remedies by conferring on the federal courts jurisdiction to administer relief directly rather than by leaving citizens to vindicate their rights in state courts with final appeal to the United States Supreme Court." 6 III. THE REMEDIES PROVIDED BY THE CIVIL RIGHTS ACT OF 1866 I have written elsewhere about the Southern conditions that gave rise to the need for congressional civil rights enforcement. 6 7 Congress was well aware of the need to remedy both those conditions that we would today regard as state action and those that we would today regard as private aciton. 6 8 In his piece in this issue, Mr. Sullivan details some of these conditions." 9 Moreover, the framers also were aware of this need, and intended to protect white union loyalists and federal officers in the South. 0 The abrogation of racially discriminatory statutes would not have afforded the protections needed by the freedmen and white unionists from violence perpetrated against them with impunity as local-law enforcement officers refused to prosecute offenders. Nor would this have secured emancipation as a practical reality by establishing the North's economic system of free enterprise and free labor based on individual rights, particularly the economic rights of contract and property. The primary need of Southern blacks and white Unionists and federal officers was a federal system of civil and criminal justice to protect them from civil rights violations regardless of the source.
The most difficult practical problem confronting the framers was how to secure civil rights in the South. The military's response to these conditions in 1865 and 1866 suggested to Congress the kinds of remedies the situation demanded. Military commanders viewed the behavior of individual Southerners illicitly legitimated by state and local authority as an abuse of law and legal process. They issued orders to subordinates to protect the freedmen and white Unionists from such oppression. 1 The commanders in each state nullified the Black Codes in 1865 and 1866 and ordered officers to disregard them. 2 The military also suspended civil suits and criminal prosecutions brought against unpopular whites and blacks in state courts, and they interposed military authority "to protect them from any penalties or damages that may have been or may be pronounced or adjudged in said [state] courts in any of such cases." 7 " In an obvious attempt to void vagrancy statutes, as well as criminal rape statutes that imposed different penalties for blacks and whites on the same offense, military officers were ordered to protect the freedmen "from prosecutions in any of said States charged with offences for which white persons are not prosecuted or punished in the same manner and degree." 7 4 Military and Freedmen's Bureau courts were to take jurisdiction of civil and criminal cases involving those freedmen who were unable to enforce their rights in state courts, unless federal courts were available. 7 [Vol. 98: 56
Enforcement Provisions contracts, since local law enforcement agencies and courts usually refused to enforce the freedmen's rights."' Following the military's example, the framers provided for the enforcement of civil rights directly in the federal courts. They sought to void racially discriminatory state laws which infringed civil rights secured by the Constitution, eliminate racial and political prejudice in the administration of civil and criminal justice in the State courts, and provide an alternative system of civil and criminal justice when individuals could not enforce or were denied their civil rights in the state courts.y
The means the framers adopted to achieve these objectives reflected their understanding of the legal rules which shaped the remedies they could provide. Congressmen James Wilson, the floor manager of the Civil Rights Act in the House of Representatives, summarized these doctrinal and factual considerations in explaining the statute's provisions for direct enforcement of civil rights in the federal courts. After quoting -Justice Story's statement in Prigg v. Pennsylvania that the national government could compel enforcement of federal duties and constitutional rights only through the executive department and courts of the United States, 7 8 Wilson proclaimed that since United States citizens, as such, possessed the rights to life, liberty, and property, and rights incident thereto including "the great fundamental rights embraced in the Bill of Rights," they were entitled to a remedy when these rights were violated."' Referring to Prigg and other decisions, he said: "That is the doctrine of the law as laid down by the courts. There can be no dispute about this. The possession of the rights by the citizen raises by implication the power in Congress to provide appropriate means for their protection; in other words, to supply the needed remedy." 0 He asked if a state deprived the citizen of these rights by preventing him from enforcing these rights through legal process, have we no power to make him secure in his priceless possessions? When such a case is presented can we not provide a remedy? Who will doubt it? Must we wait for the perpetration of the wrong before acting? Who will affirm this? The power is with us to provide the necessary protective remedies." 1 76. D. NIEMAN These comments express an intention to enforce absolute rights of United States citizenship in national institutions independent of the states, not a right to equal rights under state law. They show that the framers believed not only that Congress was restricted to enforcing federal rights exclusively through the executive and judicial branches of the United States government but that it also was restricted to enforcing only rights secured by the Constitution and laws of the United States. That the framers provided for the enforcement of civil rights directly in the federal courts shows that they believed they were enforcing plenary authority to protect constitutionally secured rights of United States citizenship.
It is not surprising that the framers did not question Congress' authority to redress wrongs committed by private individuals who violated citizens' civil rights. As Senator Trumbull declared: "The right to punish persons who violate the laws of the United States cannot be questioned." 3 He expressed the belief that prosecuting community leaders was the most effective way of stopping the racially and politically motivated civil rights violations that were endemic to the South during this period:
When it comes to be understood in all parts of the United States that any person who shall deprive another of any right or subject him to any punishment in consequence of his color or race will expose himself to fine and imprisonment, I think such acts will soon cease.
I think it will only be necessary to go into the late slaveholding states and subject to fine and imprisonment one or two in a state, and the most prominent ones I should hope at that, to break up this whole business. 84 Moreover, the framers' knowledge of federal law and legal process oriented them to provide for the judicial enforcement of the civil rights secured through section one in actions primarily brought by and against private individuals in the federal courts. 85 Civil suits against state and local officials were rare in the nineteenth century. [Vol. 98: 565"' Enforcement Provisions was civil suits brought by and against private parties. Thus, Congressman Thayer declared that the statute provides for the enforcement of the fundamental rights of citizens through the quiet, dignified, firm, and constitutional forms of judicial procedure. The bill seeks to enforce these rights in the same manner and with the same sanctions under and by which other laws of the United States are enforced. It imposes duties upon the judicial tribunals of the country which require the enforcement of these rights. It provides for the administration of laws for the enforcement of these rights. 8 Consequently, section two of the Civil Rights Act criminalized violations of civil rights committed under color of law or custom. Section three conferred jurisdiction on the federal courts to enforce the rights enumerated in section one.
Criminalizing civil rights violations committed under color of law or custom was an ingenious way of circumventing four substantial obstacles to civil rights enforcement in the federal courts. The first obstacle was how to impose criminal sanctions for violations of civil rights without supplanting state and local governments in their ordinary police functions. The framers expressly intended to preserve state jurisdiction over ordinary crimes by limiting federal criminal violations of civil rights to those committed under color of law or custom.
87
A second obstacle to effective civil rights enforcement was the cost involved in enforcing civil rights through civil litigation in the federal courts. This cost would have rendered federal civil remedies a virtual nullity for those impoverished freedmen who needed them the most. The framers believed that penal remedies were more effective than civil remedies because the government would bear the cost of this protection, and because the deterrent effect of criminal penalties was greater than that of civil damages. The framers expressed these views in rejecting an amendment to the Civil Rights Bill that would have substituted civil remedies for the penal sanctions of section two." 8 Congressman Wilson asserted that civil remedies would require the victim to "press his own way through the courts and pay the bills attendant thereon. This may do for the rich," Wilson observed, "but to the poor, who need protection, it is a mockery." ' 89 Civil damages were inadequate protection for another reason, Wilson declared: "The citizen can only receive that protection in the form of a few dollars 86 
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. . .if he shall be so fortunate as to recover against a solvent wrongdoer." 9 Indignant, he scoffed at the suggestion that civil damages were a more appropriate remedy for and protection from the violation of civil rights: "This is called protection. This is what we are asked to do in the way of enforcing the bill of rights. Dollars are weighed against the right of life, liberty, and property. Sir, I cannot see the justice of that doctrine."'" He insisted "that it is the duty of the Government of the United States to provide proper protection, and to pay the costs attendant on it." ' 9 2
The third obstacle to effective civil rights enforcement was the rules of sovereign immunity which prevented federal courts from reaching a significant source of the violations-state officers, particularly state judges who failed to dispense justice impartially because they were immune from civil suit. Thus, Congressman Lawrence observed that one way "of meeting any and every willful deprivation of these rights. . .[is] by action for damages at common law in the courts, which, however, will not lie against judicial officers." 9 " Criminal penalties avoided the rules of sovereign immunity and enabled federal courts to make state officers account for their wrongs when civil suits could not.
Opponents used state sovereign immunity and dual sovereignty to decry the framers' intention to punish state officials for enforcing state laws. Congress was condemned for unconstitutionally interfering with and destroying the independence of state governments. 9 4 In defense, Senator Trumbull admonished the opposition:
The right to punish persons who violate the laws of the United States cannot be questioned, and the fact that in doing so they acted under color of law or usage in any locality affords no protection, .because by the Constitution that instrument and the laws passed in pursuance thereof are the supreme law of the land, and every judge, not only of the United States, but of every State court, is bound thereby. 95 Senator Trumbull's statement suggests the fourth obstacle to effective civil rights enforcement: the lack of congressional authority to compel state officials to perform federal duties. Although state officers were bound by the Constitution and laws of the United States, Congress could not re- [Vol. 98: 565" Enforcement Provisions quire state officers to enforce rights secured by the Constitution and laws of the United States. Thus, Congressman Latham objected to section two because "it has been long determined that United States laws must be executed by United States officers." 9 The only remedy for the state's violation of constitutional rights was appeal to the United States Supreme Court. By criminalizing civil rights violations committed under color of law, Congress intended to circumvent the rules of sovereign immunity and the doctrine of dual sovereignty, and to compel state officers to perform the federal duty of enforcing the civil rights of American citizensY
The framers clearly intended to impose section two criminal sanctions on state officials who infringed citizens' rights. However, the "'under color of law or custom" limitation on federal criminal violations of civil rights was not the equivalent of state action. Inasmuch as the framers understood that private individuals in the South were violating civil rights under color of law and customs, it is illogical to argue that Congress sought to limit these sanctions to state officers. Moreover, the framers expressly stated that they intended to punish anyone who violated the statute, not just state officials. 98 The framers undoubtedly sought to protect blacks from the abuses of their former masters and employers. In the debates, the framers identified these abuses as holdovers from the customary practices in slavery. When they inserted "custom," they meant custom. The framers also must have intended to protect the freedmen from private individuals who violated their civil rights under color of law. 9 Whenever a landowner bought the services of a freedman convicted of vagrancy under discriminatory vagrancy statutes, he acted under color of law. Every time a landowner refused to sell or rent property to a black in a state in which blacks were denied this right by law, the landowner deprived a citizen of his right to property under color of law. Whenever an employer enforced oppressive and discriminatory terms of an employment contract in the courts, he acted under color of law. Whenever a former master apprenticed his former slaves in apprenticeship contracts under state laws that withheld from black apprentices the benefits provided white apprentices, In considering the constitutionality of section two in 1879, the United States Supreme Court acknowledged that Congress could not compel a state officer to perform a federal duty. Ex parte Virginia, 100 U.S. 339, 347 (1879). However, it interpreted the Fourteenth Amendment as conferring on Congress the authority to punish state officers "for neglect cr refusal to perform the duty required by the act of Congress." Id. Nonetheless, in upholding the indictment of a state judge for excluding blacks from the grand jury, the Court was careful to insist.that the unlawful act was a ministerial and not an "official" act. the master acted under color of law. Whenever individuals brought vexatious suits or swore out false criminal complaints against white Unionists and federal officials they acted under color of law. The color of law and custom limitation on section two's criminal sanctions does not reflect a state action conception in the minds of the framers. Given the interconnection between law and custom that deprived blacks and whites of their civil rights, it is illogical to argue that the framers distinguished between state action and private action and intended to protect civil rights only against the former. It is more faithful to the expressed intentions of the framers to interpret "under color of law and custom" as their ingenious device to punish criminal civil rights violations committed by private individuals and public officials in a way that preserved state jurisdiction over ordinary crimes and that circumvented obstacles to federal civil rights enforcement presented by dual sovereignty and sovereign immunity."' Moreover, the framers did not consider it unusual to enforce federal authority against private individuals; that was the usual way of enforcing federal law. Rather, what they regarded as extraordinary was requiring state officers, under threat of criminal prosecution, to enforce federal law, especially when it conflicted with state law. 0 1 Yet, they imposed criminal sanctions and intended those sanctions to be applied against state judges who disregarded the provisions of the Civil Rights Act.
10 2 Therefore, section two represents an expansion of federal sanctions for civil rights violations by adding state officials to private individuals as potential defendants. Next to providing a federal forum to adjudicate cases involving civil rights directly, this was the most effective way the framers believed they could nullify discriminatory state statutes and legal processes. They took this action even though it represented a remarkable breach of federal comity because they felt so strongly about enforcing the civil rights of United States citizens.
The jurisdictional provisions of section three of the Civil Rights Act went beyond the criminal sanctions provided in section two. Section three conferred exclusive jurisdiction on the federal district courts over "all crimes and offences committed against" its provisions. Significantly, it also conferred concurrent jurisdiction on federal district and circuit courts over "all causes, civil and criminal, affecting persons who are denied or cannot enforce in the courts or judicial tribunals of the State or locality where they may be any of the rights secured to them by the first section [ [Vol. 98: 565 Enforcement Provisions court. This provision manifests the framers' intention to confer on the courts of the United States primary civil and criminal jurisdiction over civil rights in order to enforce these rights in the circumstances that confronted Congress in 1866. The framers authorized the federal courts to replace state courts, and to try civil and criminal cases that were within the jurisdiction of the state courts and which state courts otherwise would have tried, whenever individuals could not enforce their rights in or were denied their rights by state courts. This is the import of Congressman Wilson's admonition that, since the states were not protecting the personal rights of American citizens, "we must do our duty by supplying the protection which the states deny."1 10 3
In addition to Southern blacks and Union loyalists, the framers responded to the plight of federal civil and military officials assisting the freedmen and enforcing federal authority. Section three conferred on civil and military officers of the United States a right to remove any civil suit or criminal prosecution commenced against them in any state court for actions taken to enforce the Civil Rights Act and the Freedmen's Bureau Act.
Section three established a federal system of civil and criminal justice as an alternative to those of the states when Americans could not enforce or were denied their civil rights in state courts. Opponents objected that this provision would transfer from the state courts to the courts of the United States all civil suits between citizens of a state concerning private transactions and private wrongs."' Indeed, they warned that "every little petty case of a civil character in which from ten cents to thousands of dollars are involved" would be absorbed by the federal courts. 1 " 5 Opponents also emphasized that section three provided that crimes such as "murder shall be taken from the jurisdiction and control of the State courts, and that the district and circuit courts of the United States shall have exclusive jurisdiction of it." 10 6 They predicted "that the whole criminal code of the State, if the Federal courts can have the power of administering it, will be administered by the Federal courts and not the State courts.1 107 These enforcement provisions make clear that opponents were not exaggerating for political effect when they objected that, if Congress possessed the constitutional authority to enact the Civil Rights Act, it could supplant state civil and criminal codes. 1 08
Proponents, of course, did not wish to supplant state civil and criminal administration of justice any more than was necessary to meet the emergency that confronted them. 1 09 However, they felt a great need to defend the revolutionary powers they were extending to the federal courts and executive officers. They justified this legislation by insisting that they were merely providing through civil and criminal process the relief that the Union army was offering under military powers. 1 10 The need they felt to justify this enormous intrusion on state jurisdiction also explains the emphasis they placed on the enactment of racially discriminatory state laws and law enforcement as conclusive evidence of the need for federal civil rights protection." 1 1
There were seven additional enforcement provisions, most of which were taken from the Fugitive Slave Act of 1850, which granted broad powers to the executive and judicial branches of the national government. Sections four and five required United States attorneys, marshals, commissioners, and any other officers appointed by the President to arrest and prosecute all persons who violated the statute. Section six provided criminal penalties against anyone who interfered with the enforcement of the Civil Rights Act. Section nine authorized the President "to employ such part of the land or naval forces of the United States or of the militia, as shall be necessary to prevent the violation and enforce the due execution of this act." Section ten authorized final appeal to the United States Supreme Court of all questions of law arising in any cause under the act.
The enforcement provisions demonstrate the framers' understanding that they were enforcing absolute rights secured by the United States Con-108. See Kaczorowski, Revolutionary Constitutionalism, supra note 9, at 903-09. Section three also authorizes the federal courts, whenever federal statutes are inadequate, "to furnish suitable remedies and punish offences against the law," and to extend "the common law, as modified and changed by the constitution and statutes of the State wherein the court ... is held, so far as the same is not inconsistent with the constitution and laws of the United States." This was interpreted in the debates as authorizing a federal common law. Cong. Globe, supra note 1, at 1271 (Rep. Latham). This seems to be the clear meaning, especially in light of the development of federal common law that was occur- [Vol. 98: 565" Enforcement Provisions stitution and not simply an equality in state-conferred rights. This conclusion is further demonstrated by the statute's enforcement provisions taken from the Fugitive Slave Act of 1850, which also was enacted to enforce constitutionally protected "rights of Americans, the rights of slaveholders in their slaves." 1 12 The jurisdiction Congress conferred on the federal courts to enforce civil rights directly evinces the framers' intention to apply its authority beyond the removal of legal disabilities. Congress could confer this jurisdiction on the federal courts to enforce civil rights only if the framers believed that Congress had authority to enforce the rights themselves. If the statute had only removed legal disabilities in state law by prohibiting racially discriminatory state laws regarding state-conferred rights or by conferring a right to racially impartial state laws relating to state-conferred rights, Congress could not have conferred on United States courts section three jurisdiction to try civil actions between private parties and criminal cases. 1 3 This conclusion is inescapable in light of prevailing constitutional doctrine of the framers' era which held that the remedy was coextensive with the right conferred.' 1 4 Moreover, a statute limited to removing the legal disabilities of blacks would not have afforded protection to the civil rights of whites, and the framers clearly expressed their understanding of the Civil Rights Act as giving whites the same protection as blacks. 115 It is simply illogical to interpret section one as merely removing legal disabilities when section two criminalizes certain violations of section one rights, section three confers on federal courts primary civil and criminal jurisdiction over cases involving these rights, and other provisions called on the executive officers and the armed forces of the United States 113. This conclusion follows from the prevailing doctrine of dual sovereignty. The Court held that rights granted and secured by the states and duties imposed by state law could not be enforced directly in the federal courts, either by civil action or by criminal sanctions. Congress could enforce directly only rights secured and duties imposed by the Constitution and laws of the United States. Ex parte 115. Cong. Globe, supra note 1, at 474, 599 (Sen. Trumbull); id. at 1118 (Rep. Wilson). For *additional authority, see Kaczorowski, Revolutiona7y Constitutionalism, supra note 9, at 897 n.153. The framers' intention to enforce the civil rights of Southern white unionists reflects details of the historical context of the statute peculiar to the era of the Civil War and reconstruction. Although the framers understood the need and intended to protect blacks, as blacks, from racial discrimination, they did not intend to protect whites, as whites. Rather, they understood that the need to protect whites arose from their association with the Union cause and loyalty to the United States government to political loyalists or as federal officials. Because these conditions no longer exist, it is difficult to imagine the Civil Rights Act being applied to protect whites today in any way other than as victims of racial discrimination as the Court has done in St. Francis College v. AI-Khazraji, 107 S. Ct. 2022 Ct. (1987 and Shaare Tefila Congregation v. Cobb, 107 S. Ct. 2019 Ct. (1987 .
to enforce the Civil Rights Act. The historical context of this legislation, the legal theories on which it was grounded, and its very provisions conclusively demonstrate that Congress intended to enforce civil rights whether the violation was the act of a private individual, a state official or a state statute. The ambiguity in the scope of the Civil Rights Act is the product of subsequent misintepretation of the statute's legislative history based on modern doctrines that have no applicability in determining the framers' intent. 1 16 IV. How WE GOT HERE FROM THERE: THE SUPREME COURT'S (MIS)INTERPRETATION OF THE CIVIL RIGHTS ACT I have shown elsewhere that federal judges and legal officers who were given the responsibility of implementing the Civil Rights Act of 1866 on its enactment into law, as well as state appellate judges, uniformly interpreted and enforced it in a manner that reflected the interpretation argued in this Comment. 1 Space permits us only a very brief look at the way in which the United States Supreme Court essentially rewrote the Act over the first half-century after its enactment. We can trace three key threads through this period: the reading of a state action limitation into the Civil Rights Act, the transformation of the doctrine of dual sovereignty, and the abandonment of the Hamiltonian theory of congressional power to enforce constitutional rights.
The Supreme Court first considered the constitutionality of the Civil Rights Acts in 1872.1 The issue in the case was whether black victims of crimes committed by whites were persons affected by the prosecution for purposes of federal court jurisdiction under section three. Although the Court held that they were not because the only persons so affected are the defendant and the state, and thus eliminated federal jurisdiction to try white defendants for crimes against blacks, it upheld the constitutionality of the Civil Rights Act and interpreted it broadly in other respects. The Supreme Court appealed to the legislative history of the statute and declared that it was "well known" that the Civil Rights Act was intended to protect blacks from "prejudices [that] existed against the colored race, which naturally affected the administration of justice in the State courts, 116 . In his dissent in Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968), Justice Harlan insisted that the quotations from the legislative debates used by the majority as evidence of the framers' intent to protect civil rights from private discrimination "are by no means contrary to a 'state action' view of the civil rights bill." Id. at 471. He, of course, was insisting upon a state action interpretation of the statute. Justice Harlan's view is untenable in light of the nature of the civil rights violations Congress was attempting to remedy, the legal doctrines that shaped their understanding of the remedies Congress could provide to counteract these violations, and the enforcement provisioris they actually adopted.
117. R. KACZOROWSKI, supra note 6, at 1-12; Kaczorowski, Revolutionary Constitutionalism, supra note 9, at 900-03, 907-09; Kaczorowski, To Begin the Nation Anew, supra note 9, at 56-62.
118 The Court then proceeded, in Virginia v. Rives, to graft its state action interpretation of the Fourteenth Amendment onto the Civil Rights Act of 1866. Acknowledging that the statute was enacted prior to the certification of the amendment, the Court nonetheless declared that it was re-enacted "upon the first section of that amendment." 2 Overlooking or ignoring its earlier comment that it was well known that Congress intended section three to protect blacks from racial prejudice in the administration of justice, 129 the Court stated that the removal provisions of section three were limited, as was the Fourteenth Amendment, to racially discriminatory state action. Furthermore, sovereign immunity doctrine prompted the Court to hold that racially discriminatory action by a state officer was not the act of the state if the officer was acting beyond his power under state law. 130 Therefore, removal was available only before trial, and only when the state constitution or law was racially discriminatory. The Court declared that the exclusive remedy for the violations of civil rights committed by state judges and executive officers was review and correction by the Supreme Court." 3 Only in 1907 did the Court change the doctrine of state sovereign immunity in a way that permitted suits against state officers under a theory of state action. The companion case of Strauder v. West Virginia, which presented a racially discriminatory law, created a contradiction in the Court's doctrine. The Court interpreted section three of the Civil Rights Act to allow removal of a case to federal court where state law excluded blacks from serving on grand and petit juries. The Act granted the right to remove whenever "any rights secured to [persons] by any law providing for the equal civil rights of citizens of the United States" was denied by state law. 33 Accordingly, the Court had to hold that the state law interfered with rights pertaining to federal citizenship. In contrast to its holdings in Slaughter-House and Cruikshank that the Fourteenth Amendment secured a right to racially impartial state law, the Court now held that the amendment implied "the existence of rights and immunities, prominent among which is an immunity from inequality of legal protection, either The Court resolved this contradiction in the Civil Rights Cases in 1883. 134 It interpreted the Fourteenth Amendment as "prohibitory in its character, and prohibitory upon the States. ' 135 Moreover, the amendment "invests Congress with power to enforce it by appropriate legislation," the Court declared, and then asked, "To enforce what?" It answered: "To enforce the prohibition." ' The Court elaborated:
Positive rights and privileges are undoubtedly secured by the Fourteenth Amendment, but they are secured by way of prohibition against State laws and State proceedings affecting those rights and privileges, and by power given to Congress to legislate for the purpose of carrying such prohibition into effect: and such legislation must necessarily be predicated upon such supposed State laws or State proceedings, and be directed to the correction of their operation and effect.1 3 7
The Court identified as the positive rights the amendment was intended to secure "the rights to life, liberty and property (which includes all civil rights which men have). ' 13 ' Although the Court declared that these natural rights were secured by the Constitution, it nevertheless insisted that this constitutional guarantee did not delegate to Congress the power to legislate generally regarding them, and therefore to enforce them against private individuals.
The Court thus abandoned the Hamiltonian theory of constitutional interpretation and transformed the established doctrine of dual sovereignty exemplified by such cases as McCulloch v. Maryland and Prigg v. Pennsylvania. Instead of interpreting the negative prohibitions of the Fourteenth Amendment as constitutional guarantees of fundamental rights that delegated to Congress plenary authority to enforce civil rights, it allowed Congress only to enforce the prohibitions by intervening when state action violated them. The Court's explanation echoed the Congressional Democrat's opposition to the Civil Rights Act of 1866: Plenary civil rights authority would enable Congress "to establish a code of municipal law regulative of all private rights between man and man in society. It would be to make Congress take the place of the State legislatures and to supercede -them.""" 3 The Court was unwilling to concede this power to Congress.
Nonetheless, the Court interpreted the Thirteenth Amendment to give Congress this authority. The Thirteenth Amendment not only abolished slavery; it also "established universal freedom." 1 4 Because the amendment "is not a mere prohibition of State laws," it delegated to Congress authority to enact remedial legislation that was "primary and direct in its character," "operating upon the acts of individuals, whether sanctioned by State law or not. ' 14 1 The Court interpreted the Civil Rights Act as intended "to secure to all citizens of every race and color, and without regard to previous servitude, those fundamental rights which are the essence of civil freedom." 4 2 Nevertheless, the Court repeated its view that the statute was re-enacted under the Fourteenth Amendment and concluded that "This law is clearly corrective in its character, intended to counteract and furnish redress against State laws and proceedings and customs having the force of law, which sanction the wrongful acts specified." ' 14 3
Having interpreted one constitutional amendment as limiting Congress to reaching state action and one as not having such a limitation, the Court limited the Civil Rights Act's coverage to state action. It reasoned that Congress re-enacted the statute in 1870 under the Fourteenth Amendment, and it read back into Congress the Court's state action interpretation of the Fourteenth Amendment. The Court ignored the fact that the legislation that re-enacted the Civil Rights Act contained provisions enforcing civil rights against private individuals, as did the Ku Klux Klan Act of 1871."' These statutes show that Congress clearly did not legislate in 1870 and 1871 within a state action interpretation of the Fourteenth Amendment. Moreover, the Court ignored the intention of the original framers. Using its method of divining legislative intent, the Court should have found no state action limitations in the intent of the framers because the Court interpreted the Thirteenth Amendment as delegating sufficient authority to secure the absolute rights of free citizens, and it was under the authority of the Thirteenth Amendment as the Court interpreted it that the framers adopted the Civil Rights Act. This was a remarkable piece of judicial legislation in which the Court chose narrower guarantees or rights secured by the Constitution and laws of the United States than were available even under its interpretation of the Constitution. This interpretation of the Thirteenth Amendment permits the Court today to correct this aberrant judicial construction of the Civil Rights Act. The Supreme Court effectively curtailed civil rights enforcement in the nineteenth century by reading into federal civil rights provisions restricted meanings not intended or even considered by their framers. The Court's interpretation of federal guarantees of civil rights is starkly contrasted with its earlier enforcement of slave owners' property rights in their slaves under the fugitive slave clause. In assessing the scope of protection offered by this constitutional provision, the Supreme Court laid down a rule of constitutional interpretation:
How, then, are we to interpret the language of this clause? The true answer is, in such a manner, as, consistently with the words, shall fully and completely effectuate the whole objects of it. If by one mode of interpretation the right must become shadowy and unsubstantial, and without any remedial power adequate to the end, and by another mode it will attain its just end and secure its manifest purpose, it would seem, upon principles of reasoning, absolutely irresistible, that the latter ought to prevail. No Court of justice can be authorized so to construe any clause of the Constitution as to defeat its obvious ends, when another construction, equally accordant with the words and sense thereof, will enforce and protect them. 14 The same principles should apply to statutory construction. In this context, the question that the Supreme Court unwittingly raised in Patterson is one that Senator Trumbull and his legislative colleagues thought they had answered in 1866: whether they had "enact[ed] a law as efficient in the interest of freedom, now that freedom prevails throughout the country, as we had in the interest of slavery when it prevailed in a portion of the country. 14 6 145. Prigg %. Pennsylvania, 41 U.S. (16 Pet.) 539, 612 (1842). 146. Cong. Globe, supra note 1, at 475 (Sen. Trumbull).
